UNI TED STATES BANKRUPTCY COURT

NORTHERN DI STRI CT OF CALI FCRNI A
cnid o F ; | - S i :
GJ DELI NES FOR CASH COLLATERAL ,
AND FI NANCI NG MOTI ONS AND _STI PULATI ONS

A | ntroduction

The following Quidelines for Cash Collateral And Fi nanci ng
Motions And Stipul ations (“Quidelines”) are promul gated pursuant to
B.L.R 9029-1 and apply to uncontested notions or stipulations for
the use of cash collateral (see Bankruptcy Code § 363(c)(2) and (3)
and Fed. R Bankr. P. 4001(b) and (d)) and to uncontested notions or
stipulations for obtaining credit (see Bankruptcy Code 8§ 364(c) and
Fed. R Bankr. P. 4001(c) and (d)).

B. Introductory Statenent

Any notion or stipulation presented to the court for approval
nmust include a conpleted Cash Collateral - Post Petition Financing
Introductory Statenment (“Introductory Statement”), which shall not
exceed t hree pages and shall be signed and certified by the
Certifying Professional as provided herein.

The Introductory Statement for cash collateral notions and

stipul ati ons must sunmarize all material provisions of the notion or
stipul ati on, including:

- the name of each entity with an interest in the cash
col | at eral

- the purposes for the use of the cash collateral

- the terns, including duration, of the use of the cash
collateral; and

- anv liens, cash pavnments, or other adequate protection
(including any protections afforded by Bankruptcy Code § 364)t hat
wi Il be provided to each entity with an interest in the cash
collateral or, if no additional adequate protection is proposed, an
expl anation of why each— entity’'s interest is adequately protected.

Motions or stipulations for authority to obtain credit under
Bankr upt cy Code 8364, shall be acconpani ed by:

- a copy of the credit agreenent;
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- a proposed formof order; and

- the Introductory Statement, which nust summari ze al
materi al provisions of the oronosed credit agreenent, including the
anount _of “new’ noney to be advanced, interest rate, maturity, events
of default, liens, borrowing limts, and borrow ng conditions.

C. Required D scl osures

If the notion, stipulation, proposed credit agreenent or
proposed order (either for use of cash collateral or for financing)
i ncl udes any of the followi ng provisions, the notion or stipulation
shal | describe the nature and extent of each provision, explain the
reasons for each provision, and identify the specific |ocation of the
provisions in the proposed formof order, agreenent, stipulation or
ot her docunent:

1. The granting of priority or alien on property of the estate
pursuant to Bankruptcy Code 88 364(c) or (d);

2. The providing of adequate protection or priority with
respect to a claimthat arose before the comrencenent of the case
including the granting of a lien on property of the estate to secure
the claim or the use of property of the estate or credit obtained
under Bankruptcy Code § 364 to nake cash paynments on account of the
claim

3. Adetermination with respect to the validity, perfection
priority, or anount of a claimthat arose before the commencenent of
the case, or of any lien securing such claim

4. A waiver or nodification of the provisions of the Bankruptcy
Code or applicable rules relating to the automatic stay,;

5. A waiver or nodification of any entity's authority to file a
plan, to seek an extension of tine in which the debtor has the
exclusive right to file a plan, or the right to request the use of
cash col l ateral under Bankruptcy Code 8§ 363(c), or to request
authority to obtain credit under Bankruptcy Code § 364;

6. A waiver or nodification of the applicability of
nonbankruptcy law relating to the perfection of a lien on property of
the estate, or on the foreclosure or other enforcement of the lien

7. Arelease, waiver, or limtation on any claimor other cause
of action belonging to the estate or the trustee, including any
nmodi fication of the statute of limtations or other deadline to
commence an acti on;
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8. Indemnification of any entity;

9. Arelease, waiver, or limtation of any right under
Bankrupt cy Code § 506(c); or

10. The granting of a lien on any claimor cause of action
ari si ng under Bankruptcy Code 88 544, 545, 547, 548, 549, 553(b),
723(a), or 724(a).

11. Provisions for “carve-outs” for professionals’ fees and
expenses.

E i : : : I

D. Application of Rule 9024

The court may grant appropriate relief under Fed. R Bankr. P
9024 if it determnes that the Introductory Statenent did not
adequat el y disclose a material elenent of the notion, stipulation or
agr eenent .

E. The court will not ordinarily approve the foll ow ng:

1. Goss-collateralization clauses, i.e., clauses that secure
prepetition debt by postpetition assets in which the secured party
woul d not ot herwi se have a security interest by virtue of its
prepetition security agreement or applicable law. See Bankruptcy
Code § 552. Also, “roll-ups”, i.e., such as provisions deem ng pre-
petition debt to be post-petition debt or using post-petition |oans
froma pre-petition secured creditor to pay part or all of that
secured creditor’s pre-petition debt, other than as provided in
Bankruptcy Code 8§ 552(b), which deals with security interests in
proceeds and profits. (See 1 C 1, 2)

2. Provisions or findings of fact that bind the estate or al
parties in interest with respect to the validity, perfection or
amount of the pre-petition secured party's lien or debt. (See § C 3)

3. Provisions or findings of fact that bind the estate or al
parties in interest with respect to the relative priorities of the
secured party's lien and liens held by persons who are not party to
the stipulation. (This would include, for exanple, an order
approving a stipulation providing that the secured party's lienis a
“first priority” lien.) (See § C 3)

4. \Wivers of, or grants of lien on, rights under Bankruptcy

Code 8506(c),unless the waiver or grant is effective only during the
period in which the debtor is authorized to use cash collateral or
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borrow funds. (Qherwise a future trustee mght be faced with a duty
to care for and preserve collateral in the trustee' s possession and
no financial means for discharging that duty.)(See 11 C. 9, 10)

—— 5.——_Provisions that operate, as a practical nmatter, to
di vest the

debtor in possession or trustee of any discretion in the formulation

of a plan or admnistration of the estate or limt access to the

court to seek any relief under other applicable provisions of |aw

(See § C 5)

 —— 6. _Releases of _ or limtations on_ liability for the
creditor's alleged
_prepetition torts or breaches of contract. (See f C 7)

—_— 7.—— Waivers of, or liens on any of the estate's rights
ari si ng under

Bankrupt cy Code 88 544, 545, 547, 548, 549 553, 723(a) andor 724(a),

or the proceeds of any such rights. (See 1 C. 10)

e 8. ——_Automatic relief fromthe automatic stay upon
defaul t, conversion
to Chapter 7, or appointrment of a trustee. (See T C 4)

—— 9. —— Wi vers and nodifications of the procedura
requi renents for forecl osure mandat ed
under applicabl e non-bankruptcy law. (See 1 C 6)

—_— 10.— Waivers_or limtations, effective on default or
expiration, of the debtor in

possession’'s or trustee’'s's right to nmove for a court order pursuant

to Bankruptcy Code § 363(c)(2)(B)—authorizing the use of cash

collateral in the absence of the secured party's consent. (See § C

5)

—_— 11.— Findings of fact on natters extraneous to the
approval process.

(For exanple, in connection with an application to borrow on a

secured basis, a finding that the debtor cannot obtain unsecured

credit woul d be acceptable if supported by conpetent evidence,

whereas a “finding” that the lender acted in good faith in declaring

the prepetition loan in default would not be acceptable.)

— 12. — Provi sions providing unreasonable treatnment with
respect to fees

or professionals retained by a creditors’ comittee conpared to any

carve-outs provided for professionals retained by the debtor in

possession or trustee. (See 1 C 11)

13. —Provisions that provide an inadequate carve-out for a
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subsequent|y appointed trustee in the case, whether before or after
conversion. (See 1 C 11)

F. The court will ordinarily approve the foll ow ng:

_ 1.—— Wt hdrawal of consent to use cash collateral or
termnation of £

artherf urt her financi ng, upon occurrence of a default or conversion

to Chapter 7.

 —— 2.—— Securing any postpetition dimnution in the value of
the secured

party's collateral with a lien on postpetition collateral of the sane

type as the secured party had prepetition, if such lienis

subordi nated to the conpensation and expense rei nbursement (excl uding

prof essional fees) allowed to any trustee thereafter appointed in the

case.

——— 3.—— Securing new advances or value dimnution with a
lien on ot her

assets of the estate, but only if the lien is subordinated to all-—

t he expenses of adninistration (including professional fees) of a

super sedi ng Chapter 7 case

_— 4, —— Reservations of rights under Bankruptcy Code

§ 507(b), unless the
stipulation calls for nodification of the Code's priorities in the
event of a conversion to Chapter 7. (See Bankruptcy Code § 726(b))

5. ——_Reasonabl e reporting requirenents.
6. ——_Reasonabl e budgets and use restrictions.
7.—_Expiration date for the stipulation

G Certification.

Each unopposed notion or stipulation for the use of cash
collateral or post petition financing must include a certification
signed by counsel for the debtor in possession or trustee ("Certify-
ing Professional™) regarding conpliance with these Quidelines. The
certification nust appear as part of the Introductory Statenment and

be signed by the Certifying Professional. The certification is as
fol | ows:
Certification - The undersigned Certifying Professiona
has read the acconpanying notion or stipulation and the
Cash Collateral - Post Petition Financing |Introductory
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Statenent; to the best of ny know edge, infornation and
belief, formed after reasonable inquiry, the terns of the
relief sought in the nmotion or stipulation are in
conformty with the Court’s Quidelines For Cash Coll ateral
And Financing Mtions and Stipul ati ons except as set forth
above. | understand and have advi sed the debtor in
possession or trustee that the court may grant appropriate
relief under Fed. R Bankr. P. 9024 if the court
determnes that a material element of the notion or
stipulation was not adequately disclosed in the

I ntroductory Statenent.

(Certifying Professional’s Nane)
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